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Purpose

The goal of this procedure is to ensure the prompt, effective, and correct handling of “work refusal” situations (Part V, Section 43) of the Occupational Health and Safety Act (OHSA), and to encourage the prompt resolution of these situations.

Scope

This policy applies to all workplace parties; however there are:

a) conditions when a worker can refuse work; and 
b) limitations to refuse work for some workers in certain circumstances. 

a) Conditions in which a worker may refuse work: 

A worker may refuse to work or do particular work where he or she has reason to believe that:

· any equipment, machine, device or thing the worker is to use or operate is likely to endanger himself, herself or another worker;
· the physical condition of the workplace or the part thereof in which he or she works or is to work is likely to endanger himself or herself;
· workplace violence is likely to endanger himself or herself; or
· any equipment, machine, device or thing he or she is to use or operate or the physical condition of the workplace or the part thereof in which he or she works or is to work is in contravention of this Act or the regulations and such contravention is likely to endanger himself, herself or another worker. 
b) Workers with limitations to refuse work and circumstances where workers with limitation to refuse work, cannot refuse:

Municipal and Healthcare Sectors 
Under Section 43 of the OHSA, there are several groups of workers in the municipal and healthcare sectors which have a limited right to refusing work: 

 (a) a person employed in, or a member of, a police force to which the Police Services Act;
(b) a firefighter as defined in subsection 1 (1) of the Fire Protection and Prevention Act;
(c) a person employed in the operation of,
(i) a correctional institution or facility,
(ii) a place of secure custody designated under section 24.1 of the Young Offenders Act (Canada), whether in accordance with section 88 of the Youth Criminal Justice Act (Canada) or otherwise,
(iii) a place of temporary detention under the Youth Criminal Justice Act (Canada), or
(iv) a similar institution, facility or place;
(d) a person employed in the operation of,
(i) a hospital, sanatorium, long-term care home, psychiatric institution, mental health centre or rehabilitation facility,
(ii) a residential group home or other facility for persons with behavioural or emotional problems or a physical, mental or developmental disability,
(iii) an ambulance service or a first aid clinic or station,
(iv) a laboratory operated by the Crown or licensed under the Laboratory and Specimen Collection Centre Licensing Act, or
(v) a laundry, food service, power plant or technical service or facility used in conjunction with an institution, facility or service 

[bookmark: P1136_113624][bookmark: s43s1][bookmark: BK75]Circumstances in which these workers with limited rights are not permitted to refuse work are as follows:

(a) when a circumstance described is inherent in the worker’s work or is a normal condition of the worker’s employment; or
(b) when the worker’s refusal to work would directly endanger the life, health or safety of another person.
Education Sector
In the Education sector teachers have a limited right to refusing work: 
Under Ontario Regulation 857 –Teachers, Section 3(3)

· Part V of the Act does not apply to a teacher where the circumstances are such that the life, health or safety of a pupil is in imminent jeopardy. 

Policy 

Workplace parties should use the internal responsibility system to control substandard and unsafe conditions through health and safety hazard reporting; hazard identification and assessment; hazard inspections, investigations and implementation of correction actions. 

Workers do have the right to refuse work where they believe worker health and safety is in danger as outlined in the OHSA. It is the policy of << company >> that all work refusals that are permitted under the OHSA be conducted in compliance with the OHSA and this organization’s procedure. 

In cases where there is limitation of a worker’s to refuse work, the worker must report the hazard or unsafe circumstance to the supervisor and/or the employer. The supervisor will investigate the complaint in a timely and prompt manner, as soon as safety possible and implement corrective actions as necessary.  

Roles and Responsibilities

Employer: 

· Provide fiscal and human resources for the development, implementation, maintenance and monitoring of the work refusal policies and procedures;
· Comply with the OHSA e.g. ensure work refusal process is followed and resolved, comply with Ministry of Labour (MOL)orders and post MOL orders in a conspicuous place if received;
· Enforce the work refusal policy and procedures;
· Delegate the responsibility and authority to develop and oversee the program to a competent designated person(s);
· Review and approve the policy and procedure in consultation with the joint health and safety committees and stakeholders annually and implement quality improvements as required; and
· Take every reasonable precaution reasonable under the circumstances for the health and safety of workers and others working in the organization.

Supervisor:

· Attend the work refusal right away; 
· Receive the work refusal and be open and responsive to the worker’s concern and help the worker identify the specific problem, recognizing that it is in the best interest of all workplace parties to resolve the situation internally without having to involve the Ministry of Labour. (Promote the internal responsibility system or IRS);
· Clarify the work refusal and ensure the worker is refusing unsafe work and the details of the refusal. 
· Investigate the work refusal in the presence of a representative of the worker
· Ensure the procedure is followed up correctly and where required corrective actions are identified, implemented and followed-up;
· When re-assigning an employee to other duties, ensure that the new assignment is consistent with the work refusal requirements under the OHSA;
· Ensure that the worker is not reprised e.g. no action, comment or process is initiated that may be considered by the employee as a threat, intimidation or coercion;
· Record time and details of the work refusal and investigation using the organization’s work refusal forms;
· Complete documents clearly and precisely and report the findings to management;
· Maintain records of all work refusal situations;
· Comply with any Ministry of Labour orders and ensure they are posted right away in areas where employees that are affected can view them and also provide a copy to the worker representative e.g. joint health and safety committee worker member, health and safety representative or; 
· Take every reasonable precaution reasonable under the circumstances for the health and safety of workers and others working in the organization

Health and Safety Coordinator or Designate

· Lead the development and implementation of the work refusal policy, procedures and training;
· Coordinate training of all new and existing workplace parties and maintain evidence of training records e.g. content, dates and signatures;
· Act as a resource to management, worker and JHSC or worker representatives with regards to work refusals and process;
· Attend work refusals if possible;
· Where possible, attend the Ministry of Labour Inspector’s investigation.  Report on the situation to employer, management and joint health and safety committee
· Maintain records of all work refusal situations in a central file.
· Monitor the work refusal process e.g. record all actions agreed to but not completed, as a result of the work refusal on the Work Refusal form.  Confirm completion of other items. Confirm resolution of the matter and corrective action.
· Report work refusals and corrective action to senior management, JHSC and others are required.
· Ensure Ministry of Labour reports and orders are posted forthwith in compliance with the OHSA and ensure MOL correspondence is signed submitted within the time required.
· Identify areas for improvement of the work refusal policy and procedures to the employer and JHSC.

Worker: 

· Report hazards immediately when you become aware of them.
· When workers believe their health and safety is in danger and chose to must refuse work, they must notify their supervisor right away and state clearly that the reason for work refusal is safety. 
· Follow the work refusal policy and procedure.
· Understand the right to have a representative to assist you.
· Complete the “Work Refusal Form”,  and be as precise as possible about the reason for your concern.  
· Comply with any Ministry of Labour orders. 



Health and Safety Worker Representative:

· Observe to see that the requirements of the law and this procedure are adequately followed.
· Maintain records of the work refusal.
· Assist the employee where possible in identifying the nature of the concern, and the management action necessary to address the concern.
· Report work refusal result to the committee if any 


Standards/Procedures

If the situation does arise that a work refusal happens, all parties shall follow the following steps.

Right to Refuse Work

Under the Occupational Health and Safety Act, an employee may refuse to work where he/she has reason to believe that: 

· Any equipment, machine, device or thing he/she is to use or operate is likely to endanger himself/herself or another employee. 
· The physical condition of the workplace is likely to endanger himself/herself or another employee. 
· Any equipment he/she is to use, or the physical condition of the workplace, in which he/she works is in contravention of the Occupational Health and Safety Act, and such contravention is likely to endanger himself/herself or another employee.


A. First Stage Refusal:

1) Upon refusing to work, the employee shall promptly report the circumstances of his/her refusal to his/her supervisor.
2) The supervisor must immediately investigate the report in the presence of the worker and a worker representative e.g. Joint Health and Safety Committee worker member, health and safety representative, or a worker who because of knowledge, experience and training is selected by a trade union that represents workers or if there is no union, is selected by the workers to represent them. 
3) If the worker representatives contacted for a work refusal is from the Joint Health and Safety Committee it is preferred it be a certified member.
4) The worker representative must be made available and must attend the investigation without delay; and time spent by this representative is deemed to be work time, for which the person shall be paid at his/her regular or premium rate, as may be proper.
5) Until the investigation is completed, the worker must remain in a safe place near as reasonably possible to their workstation and be available to the employer or supervisor for the purpose of the investigation.
6) If action can be taken to resolve the complaint without need for further investigation, the supervisor will carry out the action and complete the “Work Refusal Form”.
7) During the investigation, the supervisor must record as many details as possible regarding the refusal, using the “Work Refusal Form”.
8) If the worker is satisfied with the corrective action he can return to work and sign the “Work Refusal Form”.  

The Ministry of Labour is only called if the refusal progresses to the second stage.

B. Second Stage Refusal:

1) If the employee is dissatisfied with the results of the investigation and has reasonable grounds to believe that the circumstances are still such that the work is continues to be dangerous, then he/she may continue to refuse work.
2) Upon the continuance of the worker’s refusal to work, the worker or supervisor or the representative of the worker or employer shall immediately notify a Ministry of Labour Officer. The management representative will conduct internal notifications as needed e.g. employer, health and safety officer etc. 
3) The Ministry of Labour Officer will investigate the work refusal in consultation with the employer or person representing the employer, the worker, and if there is such, the worker’s representative.
4) After the investigation, the Ministry of Labour inspector will decide whether the work being refused is likely to endanger the employee or another person
5) This inspectors decision will be given in writing, as soon as practicable, to the employer, the worker and the worker’s representative.
6) Pending the investigation and decision of the inspector, the worker must remain, during the normal working hours, in a safe place that is near as reasonably possible to their workstation and available to the inspector of the purpose of the investigation. However, this does not apply if the employer subject to the provisions of a collective agreement if any, the worker reasonable  alternative work during the worker’s normal working hours ; or subject to OHSA section 50, where an assignment of reasonable alternative work is not practicable, gives other directions to the worker.
7) Pending the investigation, no other worker shall be assigned to the work that is being investigated unless that worker has been advised of the other employee’s refusal and reasons for it, in the presence of the worker representative.  
8) The worker should sign a statement of being advised of the refusal.
9) Supervisors will not penalize any employee for exercising, or seeking to exercise their rights under the Act.
10) If the Minister of Labour inspector determines the work is unsafe he will direct the workplace parties e.g. order corrective actions etc. The worker will not return to work until the corrective actions are in place. Once compliance is achieved the worker will return to work.
11) If the Ministry of Labour inspector does not consider that the work is likely to endanger, the worker is expected to return to work.  If however, no reasonable grounds exist for ongoing refusal, the worker may be subject to disciplinary action by the supervisor/employer.
12) During the investigation the supervisor must record all matters relating to the work refusal and ensure these are maintained on file and provide copies to management and the health and safety coordinator or designate and worker safety representative or JHSC.
13) When the corrective actions are achieved, the worker will return to work and sign the “Work Refusal Form”.


Communication
 
The Health and Safety coordinator or designate will communicate the standard and revisions of the standard to management and the JHSC or worker representatives. 
Managers and supervisors will communicate the standard and revisions to their workers at staff meetings. Managers and supervisors will be keep records of the communications. 

Training

All new and existing workplace parties will attend training on the work refusal policy and procedure. Work refusal training will be provided to all newly hired management and workers at orientation. Training records will be maintained by human resources. Managers will be responsible to ensure that workers complete all mandatory training and understand the process for work refusal. 

Evaluation

The health and safety coordinator or designate will conduct a review of all work refusals for completeness and identify areas for improvement. (Workers may also complete and health and safety quiz with questions regarding work refusal to ensure their understanding). 

Senior management will annually review the health and safety coordinator’s findings, work refusal policy, procedures and training in consultation with the JHSC and stakeholders.  Senior Management will implement quality improvements as required in consideration of recommendations.  

Forms

Work Refusal Record Form

Reference Materials

Reference: Occupational Health and Safety Act and Regulations, R.R.O. 1990, S 43
Workwell Templates

Flow chart attached


Work Refusal Flowchart

Stage 1
DOCUMENT WORK REFUSAL ON FORM
Yes
No
Stage 2
Worker satisfied with corrective action?
Corrective action if ordered
Yes
*Inspector investigates in consultation with the employer, worker and worker representative
Worker may be assigned reasonable alternative work without reprisal
Worker refuses to work because he or she has reason to believe work endangers health or safety


Worker reports refusal to supervisor who attends right away



Worker representative is called in by Supervisor


Worker to remain in a safe place near workstation

Supervisor investigates in the presence of worker and worker representative




Does supervisor agree that the situation endangers health or safety?









Supervisor takes corrective action


Does worker have reasonable grounds to refuse work?


No



No


Yes

Worker returns to work

Worker Returns to Work

		
*Duty to advise other workers:
Pending the investigation and decision by the inspectors, no work shall be assigned to the refused work unless in the presence of the worker representative outlined in the OHSA, the worker has been advised of the other worker’s refusal and of his or her reasons for the refusal.


Written decision









Name:						 	Date:				
Supervisor:				                     Time Reported:  			
Health and Safety Representative:  						
 
Describe the job, process or act, which you are refusing and the safety issue associated with it:																																																														________________
Supervisor’s Investigation and Analysis:
People _______________________________________________________________
Equipment ____________________________________________________________
Materials ______________________________________________________________
Environment ___________________________________________________________
Process_______________________________________________________________
______________________________________________________________________
______________________________________________________________________
Supervisor’s Response (CHOOSE ONE OF THE FOLLOWING ONLY):
1. The job is not safe (employee reassigned and machine/area tagged out pending completion of recommendations listed below)			
					Signature:						
2. The job is not safe (To be made safe by completion of recommendations listed below)							
					Signature:						
3. Job is safe	(this is supposed to be objective and not about “feeling” safe)							
					Signature:						


Recommendations Corrective Action and Action Plan/Timeline :
																										
____________________________________________________________________________________________________________________________________________________________
If the supervisor has chosen answer 1 or 2 above the worker will sign one of the following:
1. I agree that my health and safety concern has been addressed
Signature:						
2. I DO NOT agree that my health and safety concern has been addressed
Signature:						
Has the Department Head been notified?  	Yes/No	Time of call:			
Has the OHS/HR Department been notified?  	Yes/No	Time of call:			
Has the Ministry of Labour been notified?  	Yes/No	Time of call:			
Temporary duties assigned to worker awaiting MOL inspector:																		
Inspector’s name:					  Date:		  Time:		
Corrective action ordered (if any):																																																
													
JHSC Member			Employee				HR Department
		                				
Department Head		Supervisor
Copies to: 
· Senior Management
· Management- Supervisor/Manager/Department Head
· JHSC or other worker representative 
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